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SUMMARY

In the coming weeks, the Washington State Department of Ecology is expected to propose new
default fish consumption rates (FCRs) used to calculate allowable levels of pollution discharged into
state waters by industries and local governments. The issue of fish consumption rates is frequently
obscured behind a veil of survey methods, averages, and percentiles. Behind the numbers, however,
opponents of higher fish consumption rates in Washington State - including transnational
companies and a spectrum of right-wing groups - are mobilizing against tribal treaty rights and core
principles of environmental justice. As this report documents, some opponents of FCR justice have
supported anti-Indian ideas and policies and allied their cause with the organized anti-Indian

movement.
No Justice on the Plate describes that:

e Higher fish consumption rates are implicated in the struggle for tribal treaty rights,
environmental justice and the restoration of tribal and non-tribal fisheries.

e Tribal, Asian and Pacific Islander communities and some recreational fishers are
disproportionately impacted by low fish consumption rates and degraded water quality.

e Transnational and regional industries opposing higher fish consumption rates dump
pollutants into state waters under National Pollution Discharge Elimination System
(NPDEYS) permits. Some of these companies have multiple permit violations and
exceedances.

e Many companies opposing higher FCRs reject the core environmental justice idea that
public policies should not disproportionately harm historically marginalized communities of
color. The principles of environmental justice are embodied in the struggles of the civil rights
movement and the Civil Rights Act of 1964.

e Conservative, libertarian and far right groups have joined major companies in opposing
higher default fish consumption rates. This includes groups that promote anti-labor, anti-
environmental and anti-tribal policies.

e Former Washington State Attorney General Rob McKenna opposes higher FCRs. As AG,
McKenna's office defended state opposition to treaty rights in the culverts case (U.S. v.
Washington). McKenna also allied his AG's office with an organized anti-Indian movement
dedicated to ending tribal sovereignty and treaty rights.

e The Washington Policy Center opposes higher fish consumption rates and has supported
extending state taxation powers further into Indian Country. The WPC promotes anti-labor

policies and so-called "free market environmentalism."



The Olympia-based Freedom Foundation opposes higher FCRs, casts environmental
regulations as socialist and would undermine tribal sovereignty by supporting county
taxation of tribes. The foundation also promotes anti-labor and anti-environmental policies.
Freedom Foundation leader Glen Morgan attended a conference hosted by the anti-Indian
Citizens Equal Right Alliance in 2013 and the group hosted anti-Indian leader John Fleming
in 2007.

The Enumclaw, Washington-based Citizens Alliance for Property Rights opposes raising
FCRs and promotes far right conspiracy theories. The group characterizes environmental
regulation as socialism and its San Francisco Bay Area Chapter describes environmental

justice as a "cancer."



FISH CONSUMPTION RATES, TREATY RIGHTS
AND ENVIRONMENTAL JUSTICE

In the coming weeks, the Washington State Department of Ecology is expected to propose new
default fish consumption rates (FCRs). Fish consumption rates are estimates of the quantity of fish
consumed by different communities. The Washington State Department of Ecology (DOE) uses
FCREs to calculate the level of contamination allowed in surface waters under the Clean Water Act.
The Environmental Protection Agency (EPA) is responsible for approving, or rejecting, state-created
standards. DOE also uses FCRs to establish sediment management and clean-up standards under the
Model Toxic Control Act (MTCA). MTCA-related policies impact water quality when pollution

enters lakes, streams and marine shorelines from surface run-off.!

While debate on fish consumption rates takes place in the language of statistics, the idea is simple.
Higher FCRs assume that people eat more fish, requiring lower pollution levels in water and
sediments to protect human health; lower FCRs assume less fish consumption, allowing more
contamination. If some communities consume more fish than agencies estimate, human health is put

at risk.

Fish consumption rates and water quality affect everyone in the state. However, these policies
disproportionately impact those communities that eat the most fish. In Washington State, this
includes Indian Nations, Asian and Pacific Islander communities, and some recreational fishers.
Studies conducted since the 1990s indicate that some tribal members consume from 10 to more
than 40 times more fish than the EPA's current national default rate of 17.5 grams per day. One
King County study found such impacts on the Asian and Pacific Islander communities, including
members of Cambodian, Chinese, Filipino, Hmong, Japanese, Korean, Laotian, Mien, Samoan, and
Vietnamese ethnic groups. Some recreational fishers in the state may consume as much as 14 times
the EPA default rate. The National Environmental Justice Advisory Council (NEJAC) reports that
low income communities—including Hmong, Laotian, Native American, African-American and
some Euro-American fishers in other areas in the U.S.—have been particularly impacted by fisheries

pollution.?

Fish consumption rates are directly implicated in the struggles for tribal treaty rights and
environmental justice. Treaties signed in the 1850s between the United States and Indian Nations in
the Northwest generally contained a clause stating that, “The right of taking fish at usual and
accustomed grounds and stations is further secured to said Indians, in common with all citizens of
the United States." While the Western District Court's 1974 decision in U.S. v Washington (often

known as the Boldt decision) addressed tribal allocation and co-management rights, subsequent



struggles have focused on the impact of habitat degradation and declining fisheries on treaty rights -
in essence, addressing whether the "right of taking fish" in the treaties reserved an actual "right of

taking fish." The late Billy Frank Jr. (Nisqually) summed up that,

"Through the treaties we reserved that which is most important to us as a people: The right
to harvest salmon in our traditional fishing areas. But today the salmon is disappearing
because the federal government is failing to protect salmon habitat. Without the salmon
there is no treaty right. We kept our word when we ceded all of western Washington to the

United States, and we expect the United States to keep its word."?

Fish consumption rates affect fisheries habitat because of the importance of water quality to
ecological health. A number of ongoing land use practices negatively impact water quality, including
continued U.S. Army Corps of Engineers permitting of shoreline armoring, deforestation of riparian
(near water) areas, the increase in impervious surface near water bodies (facilitating contaminated
runoff), industrial and municipal dumping under the National Pollution Discharge and Elimination
System (NPDES), the loss of estuarine and intertidal wetlands, and the continued development of

shoreline areas allowed under the state's Shoreline Management Act.

The National Oceanic and Atmospheric Administration (NOAA) has called protecting existing
habitat "the most important action needed in the short run to increase the certainty of achieving
[Puget South Chinook Recovery] plan outcomes."” Describing habitat decline, Treaty Indian Tribes
in Western Washington warn that "Not since the darkest days of the fishing rights struggle before
Judge Boldt's decision in U.S. v. Washington have we feared so deeply for the future of our treaty
rights."*

Declining fish consumption in high-consuming communities due to habitat destruction is directly
implicated in the struggle for environmental justice. Environmental justice refers to the social
movement and public policies addressing persistent patterns of racial and class inequality in
environmental impacts. While the term is most commonly applied to mobilizations and policies
since the 1980s, people of color have struggled for environmental justice since Europeans arrived,
imposing colonialism, militarism, capitalism and white supremacy across the landscape. As the
invasion ensued, tribal nations struggled to maintain control over their lands to protect buffalo
herds, salmon runs, traditional foods, forests, and water quality, among other resources. Today the
struggle for environmental justice stretches from the banks of the toxic southern Mississippi River, to
hazardous dump sites in black and Latino communities Los Angeles, to Indian reservations pocked

with mines, hazardous waste dumps and nuclear colonialism.’

The principles behind environmental justice are embodied in Title VI of the 1964 Civil Rights Act.

This historic legislation barred discrimination based on race, color, and national origin by groups



and institutions receiving federal support. In response to the environmental justice movement, in
1994 President Bill Clinton signed Executive Order 12898, directing agencies to examine their
practices and ensure that their "programs, policies, and activities" do not discriminate based on
"race, color, or national origin." The order specifically addressed fish consumption, directing federal
agencies to collect data on high-consuming populations, publish guidance to address associated

health risks, and "consider such guidance in developing their policies and rules."®

In 2002, the EPA's National Environmental Justice Advisory Council (NEJAC) elaborated on the

relationship between fish consumption rates and environmental justice:

"[Clommunities of color, low-income communities, tribes, and other indigenous peoples
depend on healthy aquatic ecosystems and the fish, aquatic plants, and wildlife that these
ecosystems support...[TTheir members generally depend on the fish, aquatic plants, and
wildlife to a greater extent and in different ways than does the general population. These
resources are consumed and used to meet nutritional and economic needs. For some groups,

they are also consumed and used to meet cultural, traditional and religious purposes."’

The NEJAC also described how low fish consumption rates can result in increasingly degraded water

quality:

"When environmental agencies employ a FCR that does not capture fully the consumption
that is suppressed, they set in motion a sort of downward spiral whereby the resulting
environmental standards permit further and further contamination or depletion of the fish
and so diminish health and safety of people consuming fish, shellfish, aquatic plants, and

wildlife for subsistence, traditional, cultural or religious purposes.”®

To head off this spiral, NEJAC recommended an,

“Examination into what people had consumed as well as aspiration for what people would
consume were there ‘fair access for all to a full range of resources,” or were the conditions
fulfilled for full exercise of treaty- and trust-protected rights and purposes. It is recognized
that the resulting baseline would surely require EPA to depart from the then-current

estimates of actual fish consumption by the relevant group.”

In the language of environmental justice decreased consumption due to habitat destruction and
health considerations is sometimes called a "suppression effect.” Tribes and other communities have
clearly experienced such impacts. Suppression effects can occur due to the depletion of fish stocks or when
communities curtail their own fishing due to declining stocks. The American Fisheries Society has listed
more than 200 west coast salmon runs, including over 110 that pass through Washington State, as

“depleted;” the National Marine Fisheries Services (NMEFES) have listed 15 separate evolutionary



significant units of salmon passing through Washington State waters as endangered or threatened

under the Endangered Species Act (ESA).'

Despite gains in tribal harvest that followed the 1974 Boldr decision, habitat decline saw tribal
Chinook and Coho take a fall from about 1.5 million to 40,000 fish annually between the late 1970s
and 2010."" Water quality decline led to an average of 23.4 commercial shellfish bio-toxin closures

per year between 2008 and 2012, impacting tribal subsistence, cultural and commercial shell
fishing.'

Tribal and community-based research on fish consumption provides tools for developing default
FCRs that respect treaty rights and environmental justice. NEJAC further noted that consumption
rates of high-end consumers in high-consuming communities may provide a means of assessing
potential consumption under full treaty rights and ecological health. As we will see below,
transnational and a ranged of right-wing groups are opposing increased default FCRs and are
attacking the principle that environmental impacts should not disproportionately harm historically

marginalized communities of color - that is, attacking environmental justice.



THE SLOW ROAD TO FCR JUSTICE

Tribal communities in the Northwest, of course, have long known that Indians eat a lot of fish. Over
eons of fisheries management, tribal communities developed a deep knowledge of the landscape,
waters, and biota in their homelands. This rich Traditional Ecological Knowledge must be respected

if treaty and non-treaty fisheries are to return to a healthy state.

Western science was later to the scene. Again, tribes led the way. A 1999 study by the Columbia
River Inter-Tribal Fish Commission (CRITFC) influenced early challenges to federal FCRs. The
CRITEC study found that adult members of the Nez Perce, Warm Springs, Yakama and Umatilla
tribes consumed an average of 58.7 grams per day, including 63.2 grams per day for fish consumers.
The study reported 90* percentile adult consumption between 97.2 and 130 grams per day.'® These
consumption rates were between six and eleven times higher than the 6.5 grams per day used by the
Environmental Protection Agency at the time.'* The means, 90, and 95 percentile consumption
rates from studies of tribes in the region (see Table below) illustrate that discrepancies between EPA

estimates and tribal consumption are likely even larger.

Consumption of Finfish and Shellfish from All Sources for Tribes in the
Northwest (grams/day)

Tribe(s) Mean Consumption Rate 90™ Percentile 95% Percentile
Columbia River Tribes 63 130 194
Tulalip Tribes 82 193 268
Squaxin Island Tribe 84 206 280
Suquamish Tribe 214 489 797

Source: Washington State Department of Ecology. Fish Consumption Rates: Technical Support Document. 2.0. August 27,
2012.

The EPA subsequently raised its default fish consumption rates to 17.5 grams per day, an estimate
based on a national survey. Specifically, the agency used the 90™ percentile consumption rate for
fresh water and estuarine fish, despite that fact that the equivalent rate for marine fish was 49.16 and
all fish 74.87 grams per day.

In 2007 EPA Region 10 issued guidelines for using tribal and local studies to estimate fish
consumption rates. Region 10's guidance stressed the use of surveys from the local watershed of
people directly impacted as well as surveys reflecting geographic and population groups similar to

those under evaluation. The EPA specifically addressed the issue of “suppression effects” on tribal
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fish consumption rates, stating that, they “should be considered when deciding whether the use of a
surrogate Tribal fish and shellfish consumption rate would better represent potential future
consumption rates than would consumption rates that represent only current or near-term
contamination and habitat conditions.” The guidance specifically recommended that federal agencies

use studies by the Suquamish and Tulalips tribes to determine federal clean-up requirements."

The EPA also began rejecting state FCRs that failed to include local and tribal data. In 2010 the
EPA delayed approval of the Oregon Department of Environmental Quality’s health water criteria
for 103 toxic pollutants. Oregon had based its criteria on the EPA's national default rate; the agency
rejected the state's rate for failing to include evidence of tribal consumption. In October 2011, the
EPA approved Oregon's 10-fold raise in its FCR to 175 grams per month.'® In May 2012, the EPA
rejected the Idaho Department of Environmental Quality’s health water quality criteria for 88 toxic
pollutants, rates again based on EPA national default levels. The EPA directed Idaho to "develop
criteria to protect highly exposed populations, such as subsistence fishers," specifically citing the
1994 CRITFC study as a "well designed survey" that is "directly applicable to a population of people
- i.e., the Nez Perce Tribe - fishing in state waters.""” Negotiated rulemaking to address Idaho's
default FCRes is scheduled for October 2, 2014.

Washington State initially appeared on track, at least with a little prodding from the EPA. A
November 2010 letter from EPA Region 10 to DOE informed the state of the federal agency's
"desire for Washington to move forward with revisions to the human health criteria in order to
incorporate a higher fish consumption rate." In December 2010, EPA urged the state to make
revisions to human health criteria "the most important priority in this Triennial review." The agency
made clear in June 2013 that "the EPA believes there are scientifically sound regional and local data
available in Washington that are sufficient to move forward in choosing a protective and accurate

fish consumption rate at this time.""

In September 2011, the Department of Ecology seemed to move forward. The agency issued a
technical support document recognizing that its default FCRs for site cleanup of 54 grams per day
and surface water quality of 6.5 grams per day were inadequate, based on outdated standards that
did not reflect the exposure of high consuming populations. The state's document recommended
new rates between 157 and 267 grams per day. The agency stated its intention that default
consumption rates “should be protective of all people in Washington who eat fish, including those
individuals that eat a lot of fish, such as Native Americans, Asian and Pacific Islanders, and some

recreational fishers.”?°
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In August 2012, the agency shifted direction, removing specific recommendations from Version 2.0
of its draft Technical Document and recasting the report as a tool to assess “how much and what
types of fish are consumed” in the state and “what data are available” - as opposed to a tool to
propose policy changes. While reiterating that current rates “are not consistent with what we know
about how much fish people in Washington eat,” the agency relegated specific recommendations to
a pending regulatory process.”?' The agency's January 2013 final Technical Document stated that
the CRITFC, Suquamish, Squaxin Island and Tulalip studies “meet measures of technical
defensibility and contain data directly applicable to Washington population groups.” Despite this

acknowledgement, the final version again failed to propose new FCRs.**

Tribes and environmental groups quickly criticized the state's backpedalling. As the late Northwest

Indian Fisheries Commission chairman Billy Frank Jr. summed up,

“The state Department of Ecology promised more than a year ago to develop a more
accurate rate, but halfway through the process did an about-face. All it took was for business
and industry lobbyists to voice some concerns to stop development of the new rate dead in
its tracks. Tribes across the state have rejected Ecology’s proposed new roundtable approach
to revise the rate because it does not offer a clear, decisive path forward in a government-to-

government framework. In the meantime, tribes have begun talks with the U.S.

Environmental Protection Agency to help address the problem.”*

Tribes have continued to press for the EPA to take action, indicating their intention to ask the EPA

to set fish consumption rates compatible with tribal health.?

A report by Investigate West confirmed tribal concerns, showing that the shift in the state’s direction
came on the heels of a flurry of lobbying by Boeing, the Association of Washington Businesses, the
Northwest Pulp and Paper Association and local governments that operate sewage treatment

plants.?

Democratic Washington State Governor Jay Inslee also demonstrated his willingness to compromise
tribal and community health in the face of pressure from large companies. Even as he proposed an
increase in the fish consumption rate to 175 grams per day (the same as in Oregon), Inslee
recommended allowing companies to negotiate variances when their pollution levels exceed
allowable limits. Inslee also proposed raising the “acceptable” cancer rate also used to calculate
pollution levels from one-in-one-million to one-in-one-hundred-thousand - an action that would
offset gains in water quality from increased FCRs. Inslee also supported toxic reduction legislative to
address pollution sources at their origins. Inslee's concession on cancer rates came after lobbying on

the issue by Boeing, Weyerhaeuser, the Packaging Corporation of America, Schnitzer Steel and
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municipalities such as Renton and Everett. Inslee directed the Department of Ecology to issue a

preliminary draft rule by September 30.%

While tribes generally supported Inslee’s efforts to raise FCRs, they expressed concern about
increased cancer risk rates. “This is a political decision, not one based on sound science,” said then-
Northwest Indian Fisheries Commission Vice-Chair (and now Chair) Lorraine Loomis
(Swinomish). “While a toxics control effort is needed, it is not an effective replacement for strong
water quality rules and standards. We cannot continue with a pollution-based economy,” Loomis

stated.”

Tribes have not been alone in the struggle for FCR justice. Like the struggles to stop the
construction of coal export terminals in Washington and Oregon, the Keystone XL Pipeline across
the Midwest and the movement of explosive Bakken (North Dakota) oil on trains through the
Northwest, environmentalists and communities impacted by these harms have joined with tribes to
protect water quality in Washington State. The Northwest Indian Fisheries Commission joined with
the Puget Soundkeeper Alliance, People for Puget Sound and ReSources for Sustainable
Communities to form the Keep Seafood Clean coalition. The group's website serves as a source for
information about fish consumption rates and policies.?® Environmental and environmental justice
groups, including Earth Justice, Washington Waterkeepers, and the Community Coalition for
Environmental Justice, have sent comments to the Department of Ecology supporting higher FCRs.
At least 13 sovereign Indian Nations and three tribal associations have endorsed raising state
standards.” The Center for Environmental Law and Policy, a legal advocacy group that has long

worked with tribes, has promoted grassroots lobbying for higher fish consumption rates.*

In October 2013, environmental and fishing groups filed suit against the EPA in federal court. The
lawsuit charged the agency with violating the Clean Water Act by failing to establish “human health
criteria based on an accurate fish consumption rate.” Earthjustice attorneys filed the suit on behalf of
the Puget Soundkeeper Alliance, Columbia and Spokane Riverkeepers, ReSources for Sustainable
Communities, the Pacific Coast Federation of Fishermen’s Associations and the Institute for

Fisheries Resources.?!
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BUSINESSES AGAINST ENVIRONMENTAL JUSTICE

Business lobbying has significantly shaped the Department of Ecology's actions and Governor Jay
Inslee's policy proposals. Examining the arguments companies use to defend lower water quality
standards in the state sheds light on just what is a stake. Companies opposing higher FCRs are
dominated by transnational and regional companies that dump significant amounts of pollution into
waters in the state. Typical to anti-environmental campaigns, these companies assail the science
behind higher FCRs and threaten economic harms should they be raised. More troubling, however,
many companies involved in lobbying against raising FCRs are also attacking the core idea of
environmental justice and the concept that public policies should seek to end disproportionate

environmental impacts on communities of color.

Many of the companies opposing higher fish consumption rates are transnational corporations
TNC:s), the product of economic trends that have dominated the late 20th and early 21st centuries.
Such companies envision a resource and labor landscape that spans nation-state borders, operating
vis-a-vis the globe akin to how national companies in the United States have operated vis-a-vis
individual states - that is, pitting states, and now nation-states, against one another in a race to the

bottom for labor rights and environmental protections.

The rise of TNC:s in the current era is evidenced in the increase of foreign direct investment and the
fragmentation of production processes (following the rise of financial flows and portfolio
investment) across national boundaries even as control is centralized in large companies. The World
Trade Organization, and agreements such as the North American Free Trade Agreement and so-
called Trans-Pacific Partnership, represents the development of political institutions to match on-
the-ground economic realities. Gillette Corporation CEO Al Zeiein succinctly describes this new

type of economic entity:

“A multinational has operations in different countries...[A] global company views the world
as a single country. We know Argentina and France are different, but we treat them the
same. We sell them the same products, we use the same production methods, and we have

the same corporate policies. We even use the same advertising, in a different language, of

course.”*?

Companies opposing higher fish consumption rates in Washington State display these
characteristics. FCR justice opponent Lockheed Martin, for instance, boasts that its F-35 (fighter jet)
program includes wings made in Italy, components for center fuselage produced in Turkey and
control surfaces and edges made in Norway, the Netherlands and Denmark.” Boeing boasts that it

employs some 165,000 people in the United States and 70 countries.>* While large companies have
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dominated opposition to higher FCRs, the Boeing Machinists and Association of Western Pulp and
Paper Workers have also expressed concerns about potential job impacts of higher FCRs.*

Even companies rooted in the region due to their reliance on natural resources organize, and must
operate, in a transnational context impacted by global capital and markets. The National Council for
Air and Stream Improvement, a timber industry “non-profit,” boasts that its member companies
include giants like the Koch brothers’-owned Georgia Pacific, Louisiana Pacific and Weyerhaeuser;
regional companies like Potlatch Corporation (Spokane, WA) and Boise Cascade; and Canadian
members.*® The Northwest Pulp & Paper Association describes that the “pulp and paper sector
operates in a highly competitive global market” and that “overseas competition has significant cost
advantages.”?” In documents filed with the Securities and Exchange Commission, Pope Resources, a
Poulsbo, Washington-based lumber company opposing higher FCRs, held logs out of production
between 2008 and 2010 “in response to the dramatic downturn in log prices.” A reduction in log
imports from Russia to China changed the international price environment and “led to an
opportunity for North American log producers to supply a larger portion of the growing Chinese
market....While domestic manufacturers historically represent the largest consumer of our sawlogs,
2011 marked the first time that they slipped behind export markets as a percent of total sawlog

production.”®

Such companies view the planet and our communities as a landscape of competing resources, labor
costs, markets, competitors and regulations that impact their bottom line of profit-maximization. In
this context, companies can always seek to increase or maintain profits by blocking regulations that
protect environmental and human health. Many companies opposing FCRs are major polluters who
dump contaminants into state waters under the federal National Pollution Discharge Elimination
System (NPDES). This program is managed by the state under the Clean Water Act and authority
of the EPA. Under the program, the state issues permits to dump specified concentrations of
particular contaminants into state waters from industrial sites, storm water runoff, and the release of
pollutants into publically-owned treatment works (POTW). Among opponents to raising FCRs,
Boeing holds 25 active pollution permits while Weyerhaeuser holds 7. At least eight businesses,
opponents of environmental justice in FCR default rates, pollute water bodies in at least 16 different

sites around the state.?

NPDES permits can allow a substantial quantity of pollutants to be discharged into water bodies in
the state. For instance, Weyerhaeuser's Raymond, Washington facility is permitted to discharge a
daily limit of 30,000 gallons of flow into a POTW per day. This source drains to the Willapa River.
Weyerhaeuser's Federal Way Technology Center is permitted to dump some 150,000 gallons of flow
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into a POTW. Most permits do not list overall quantities of toxins, but rather contaminant

concentration levels intended to trigger remedial action.*

Opponents of higher FCRs include companies that have frequently violated the terms of their
NPDES permits. These include violations of effluent levels under the Clean Water Act, monitoring
and reporting requirements, and the exceedance of benchmarks designed to trigger additional
monitoring and/or clean-up. Boeing, Weyerhaueser, TransAlta Centralia Mining LLC and Boise
Cascasde lead the pack in total permit violations in the past five years. While Boeing has 22 effluent
violations among its 712 total violations and exceedances, the company racked up 112 reporting and
284 monitoring violations. Boeing's effluent violations would likely increase were the company
following the monitoring and reporting terms of its permit. Weyerhaueser had 86 recorded effluent
violations among its 191 total, while TransAlta Centralia Mining had 63 effluent violations among

its 102 total. Boise Cascade had 70 overall violations and triggers, including 15 effluent violations.*!

NPDES Permits and Violations and Triggers (2009-2013) for Companies Opposing
Environmental Justice in Fish Consumption Default Rates

Company Active Total Effluent Benchmark | Reporting | Monitoring

NPDES | Violations | Violations | Exceedences | Violations | Violations

Permits | (Active and

Inactive
Permits)

Boeing 25 712 22 287 112 284
Weyerhaeuser 7 191 86 23 62 20
Boise Cascade 3 79 15 0 25 39
Georgia 3 22 10 4 8 0
Pacific
Pope 2 4 1 0 2 1
Resources
JR Simplot 2 29 5 0 8 16
TransAlta 3 102 63 2 12 25
Centralia
Mining LLC
Inland Empire 1 4 2 0 2 0
Paper
Company
Boise White 1 1 0 0 1 0
Paper Inc.
Nippon Paper 1 2 1 0 1 0
Industries
USA
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As is common in anti-environmental campaigns, companies opposing higher FCRs emphasize
economic arguments and assail the science behind the need for higher rates. In the transnational
context in which this conflict has played out, economic arguments can include tacit threats that
companies may leave the region if new FCRs are implemented — a strategy also seen in Boeing’s
negotiations with trade unions. In a March 2014 letter to Governor Jay Inslee, Boeing warned that
the company's proposed policies were needed "In order to avoid unnecessary impacts to Boeing's
ability - and that of other businesses - to thrive and create jobs in the state."** The Northwest Pulp
& Paper Association, likewise, warned that raising FCRs would undermine the ability to "attract
new industrial and commercial development in the state" as well as to "construct the public
infrastructure to support growth."# While such arguments are frequently cast in terms of potential
job impacts, not one of these companies addressed the potential positive economic impacts of healthier
fisheries on commercial and recreational fishing, restaurants, tourism, and other sectors that could

gain fl‘OHl 1‘€St01‘€d ecosystems.

Companies involved in lobbying this issue have also criticized the science behind the need for higher
FCRs. One theme in this vein has been the argument that salmon should be excluded from the
estimation of fish consumption rates. The National Council for Air and Stream Improvement, Inc.
(NCASI), a forest products "non-profit," has stated that this should be done because salmon are
anadromous, spawning and rearing briefly in streams before spending the bulk of their life maturing,
and accumulating toxins, in the open ocean. While this argument plays on a grain of truth (salmon
are anadromous), it selectively excludes evidence that toxins in the open ocean frequently originate
in near-shore areas. Salmon (especially Coho and Chinook) spend significant time in nearshore
waters in the Salish Sea. Forage fish, important for adult salmon diets, frequent nearshore habitat,
and that juvenile salmon in streams and nearshore areas can be particularly vulnerable to the effects

of toxins.*

NCASI's recommendation was endorsed by Weyerhaeuser and the Northwest Pulp and Paper, Boise
White Paper LLC and other companies.* In addition, the Poulsbo, Washington-based Pope
Resources and aerospace giant Lockheed Marin support the exclusion of salmon from FCR
calculations.* The agribusiness company J.R. Simplot and Boeing rejected the inclusion of salmon

in comments on the second draft of the state's technical report.’

While economic threats and attacks on science provide a bulk of these companies arguments, they
frequently offer an even more troubling reason for keeping FCRs low - the rejection of the core
environmental justice principle that policies should be crafted to avoid a disproportionate impact on
people of color and other communities that have long borne the brunt of negative ecological impacts

of many kinds.
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The National Council for Air and Stream Improvement, Inc (NCASI) provides a good starting
point. The North Carolina-based NCASI is comprised of a 501(c) 6 non-profit and 501(c) 3
foundation. The former touts itself as providing "scientific research to the forest products industry to
achieve environmental goals."* In reality, C-6 non-profits are "business leagues" that achieve federal
tax exemption only when they promote the common interests of their members and direct their
activities toward the "improvement of business conditions of one or more lines," according the
Internal Revenue Service.*” That is, 501(c)6 non-profits achieve non-profit status by promoting the

profits of their industrial members. NCASI's 501(c)3 supports its C-6.

All evidence indicates that NCASI is fulfilling its legal mandate. With a budget of nearly $13
million in 2010, NCASI represents some of the largest forest products companies in the country.
The group boasts that its 75 member companies represent more than 90 percent of the paper and
paperboard produced in the country and over one-half of industrial timberland acreage.”® For
improving the business conditions of its members, Ronald A. Yeske received $582,565 in pay and
benefits in 2012 as president of both NCASI legal entities. Including Yeske, NCASI’s C-6 employed

13 people at over $3.5 million in total compensation in 2012.%'

NCASI deceptively couches its concerns about fish consumption rates in the language of
representativeness, declaring, “We have serious concerns that the fish consumption data used to
develop the proposal are not representative of the general population.” As emerges in NCASI's
lobbying materials, this translates into little more than rejecting consideration of the health impacts

of low FCRs on high consumption communities - i.e., rejecting environmental justice:

“The proposed range of default FCRs overstates the fish consumption rates for the vast majority of
residents of the state. The proposed range is based on high-end statistical consumption rates (e.g.,
80th to 95th percentile values) developed from five fish consumption rate studies of known high fish
consuming populations. Four of the studies are of tribal groups and the fifth is a study of the King
County Asian and Pacific Islander (API) subpopulation...

Studies that apply to general populations suggest that fish consumption rates are
considerably lower than Ecology's proposed range. For example, EPA indicates that for US adults, the
90th and 95th percentile consumption rates of freshwater and estuarine finfish and shellfish are 17.4
and 49.6 g/day, respectively. These values suggest that Ecology's proposed FCR range is not
representative of fish consumption rates for the general population statewide...

[I]f Ecology is driven to adopt a single default FCR for use statewide and has no data
characterizing fish consumption by the general population of Washington State, it should draw from
EPA's data for the general US population. Based on these data, EPA has concluded that the mean
consumption rate of fresh and estuarine finfish and shellfish by adults...is 7.50 g/day. The associated
90th and 95th percentile consumption rates are 17.4 and 49.6 g/d, respectively. Although these FCRs
are almost certainly high-biased (i.e., conservative) estimates for the general US population, they

provide a much better measure of fish consumption by the general population of Washington State
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than the range of FCRs proposed by Ecology, which clearly reflects high-end consumers exclusively,

and so are preferable for use as default values meant to apply statewide.”>

By arguing that fish consumption rates should be based on “EPA’s data for the general US
population,” NCASI is pressing for the use of an average based on all fish consumers and non-
consumers alike - a number that would grossly underestimate the consumption levels of indigenous,
Asian and Pacific Islander communities and many recreational fishers. Using such an average would
sacrifice the health of high consumption communities in order to limit companies’ costs of

compliance. NCASI’s proposal is also starkly at odds with the principles of environmental justice.

NCASI is not alone in openly rejecting FCRs protective of high consumption communities. The
Northwest Pulp & Paper Association endorses the business league's position that "The proposed
range of default FCRs overstates the fish consumption rates for the vast majority of residents in
Washington State."* Weyerhaeuser dismisses these populations by stating that "An appropriate
default FCR range for Washington should certainly be expanded to include 17.5 grams/day." **
Likewise, defense industry corporation Lockheed Martin calls for "comprehensive statewide data”
that can "more realistically reflect the seafood consumption rate of the overall Washington
population.” Lockheed Martin criticizes the "very small number of people” on which proposed
FCRs are based and concludes that "it does not appear technically justifiable to apply a high-fish
consumer seafood consumption rate...to all locations in Washington when not all locations are used

or can be used" for treaty rights purposes.”

In a twist on the idea of equality, the Northwest Food Processors Association (NWFPA) argues that
“equal protection of all population groups is impossible because all people do not have identical
FCR and behaviors.” The “general population,” they conclude, “would be protected at a level 100
times more stringent than high end populations” because they consume less fish — that is, protecting
the health of high-consumption communities will result in too much protection for the general

populace!*

Companies and business associations have also attempted to stall the issue by calling for the
development of more statewide data. While more data can always be useful, the EPA informed the
state in 2013 that sufficient data existed to establish fish consumption rates protective of everyone in
the state. In the end, the business call for more data rings hollow — amounting to the continued
rejection of rates consonant with community health in high consumption communities. For
instance, the NWFPA calls for the development of statewide data, stating that “there are not State of
Washington specific fish consumption rates.” Similarly, the Association of Washington Businesses

bemoans that Ecology should “acknowledge that the lack of a general population fish consumption
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survey is a significant data gap.””” Agricultural giant JR Simplot calls for the state to develop
statewide data, emphasizing that the Department of Ecology has “flexibility in regards to the level of

protection used to establish a FCR.”®

Boeing argues that data based on fish consumers only (and not non-consumers) “misleads the casual
reader and creates a consistent bias suggesting a higher level of fish consumption in the general
population than in fact exists.” Calling for publishing data on the number of tribal members in
surveys who consume at higher levels, Boeing argues that “When consumption rates are presented
without these population numbers, readers are likely to assume erroneously that many more
individuals consume fish at the high rates shown.”> While Boeing's approach is more subtle than
that of other companies, the same effort to criticize using too few people (e.g., traditional tribal

consumers and members of the Asian and Pacific Islander communities) to set state levels is at work.

Lockheed Martin goes further, rejecting outright that the state should concern itself with tribal
political rights. The military contractor — a company that survives on public money — rejects the use
of the EPA Region 10 Framework for Selecting and Using Tribal Fish and Consumption Rates. The
company does so on the grounds that while the “EPA has a federal government trust responsibility to
assure that tribal concerns and interests are considered...Washington State Department of Ecology
does not have this same trust responsibility.” The aero-space giant concludes, “it appears
inappropriate for the [trust] framework to serve as a primary basis for selection of state fish
consumption rates.”® Lockheed Martin’s rejection of concern for tribal rights contradicts

Washington State’s pledge to respect the sovereignty of Indian tribes in the 1989 Centennial Accord.
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RIGHT WING, WRONG ENDS

Transnational and regional companies and local governments operating under NPDES permits
dominate opposition to higher default fish consumption rates. They have been joined, however, by
political leaders and groups across the spectrum of the American political right, including
conservatives, libertarians and far-right promoters of global conspiracy theories. This includes
organizations and individuals that promote other anti-tribal policies and have allied with organized
anti-Indian groups. The far right does not always see eye-to-eye with big business and conservatives,
often differing on issues like free trade agreements and immigration. However, the case of fish
consumption rates demonstrates how property rights and environmental issues can provide a bridge

between big business, conservatives and the far right.

Rob McKenna and the Anti-Indian Movement

The most prominent Washington State conservative staking out a position on FCRs is former
Washington State Attorney General, and failed 2012 gubernatorial candidate, Rob McKenna. In an
April 2014 editorial posted on his Smarter Government Washington website, McKenna echoed
companies like Boeing by emphasizing economic arguments against higher FCRs. McKenna wrote
that “unrealistic standards will kill jobs” and result in an “exodus of well-paying jobs from our state.”
Also like Boeing and other big business, McKenna fails to even mention potential economic gains

from healthier waters and fisheries in the state.

McKenna joins the chorus of businesses rejecting core environmental justice principles. “If the state
sets an FCR that is far out-of-whack with median fish consumption,” he writes, “we will end up with
unattainable water quality standards that are not rational.” By calling for FCRs based on “median
fish consumption,” McKenna ignores the health concerns of indigenous people, Asian and Pacific
Islanders and recreational fishers who consume higher levels of fish. McKenna appears to dismiss
out-of-hand tribal studies of fish consumption, quoting a Walla Wall Union-Bulletin editorial to title

his article, “It seems silly to base important policy on a number pulled from thin air.”®!

Opposing higher fish consumption rates is by no means the first time Rob McKenna has
championed anti-tribal causes. In 1997, while serving on the Metropolitan King County Council,
McKenna and fellow council member Kent Pullen attempted to impose county regulations on the
Muckleshoot Tribe — a violation of tribal sovereignty. Pullen was a one-time advisor of the anti-
Indian Steelhead/Salmon Protection Action for Washington Now (S/SPAWN). S/SPAWN led
1980s efforts in the state to abrogate treaties with Indian tribes, including a 1984 initiative campaign

to place fisheries management solely in the hands of Washington State.®
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McKenna also allied his Attorney General’s office with national anti-Indian leaders dedicated to the
outright termination of Indian tribal governments and abrogation of tribal treaty rights. In 2007,
Attorney General McKenna appointed Barbara Lindsay of One Nation United (ONU) to his Task
Force on Eminent Domain. That same year, McKenna’s office gave advice to Lindsay aimed at
helping ONU craft a more effective anti-treaty legal strategy. Barbara Lindsay is the former
Executive Director of S/SPAWN and later led the group’s progeny - United Property Owners of
Washington, United Property Owners, and One Nation United. Each of these entities supported

the abrogation of treaty rights and effective termination of tribal governments.

In 2008, Rob McKenna attempted to nominate Elaine Willman to Washington State’s Executive
Ethics Board, according to an email to from Willman to McKenna. Willman is the former chair
(and current board member) of the national anti-Indian group Citizens Equal Rights Alliance
(CERA). CERA has long supported tribal termination and treaty abrogation. Willman currently
serves as the Director of Tribal Affairs for Hobart Village, Wisconsin. The anti-Indian leader has
declared that the United States should not recognize treaties and, falsely, that the Constitution
ended tribal sovereignty. She has used her position in Hobart to foster litigation that would

undermine the sovereignty of the Oneida Tribe of Wisconsin.®

Rob McKenna’s political alliances provide an example of how conservatives, libertarians and the far
right can coalesce around environmental issues. In addition to working with far right anti-Indian
groups, McKenna built relationships with several organizations opposing higher default fish
consumption rates. These include the Washington Policy Center, (Evergreen) Freedom Foundation
and Citizens Alliance for Property Rights.® Hunter Graham Goodman, a onetime Washington
Policy Center vice-president, served as McKenna’s Legal and Legislative Affairs Director during his
tenure on the Metropolitan King County Council. Goodman later served as Deputy Chief of Staff
under Attorney General Rob McKenna.® McKenna is quoted on the Policy Center’s webpage
saying, “Time and again I've turned to the experts at Washington Policy Center, who bring forward
powerful ideas that are well reasoned and thoroughly researched. That’s what makes them such a
great partner for me and many leaders and policy makers in our state.”*® Washington Policy Center

Vice President for Research Paul Guppy was appointed to McKenna’s Eminent Domain Task Force.

McKenna’s relationship with the Freedom Foundation also extends back to his days on the
Metropolitan King County Council. A meeting schedule faxed to McKenna’s office by the
Washington Policy Center listed the Evergreen Freedom Foundation as a participant in an
upcoming meeting.”” In 2008 McKenna appointed Trent Green of the Freedom Foundation to the
Eminent Domain Task Force.® McKenna also appointed Citizens Alliance for Property Rights

leader Steve Hammond to the task force.®
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“Heritage Foundation of the Northwest”: The Washington Policy Center

The Washington Policy Center (WPC), a statewide conservative think tank, has opposed higher fish

consumption rates.

WPC Eastern Director Chris Cargill casts proposals to raise fish consumption in common
conservative terms, arguing that higher FCRs give “more power to unelected bureaucrats...to impose
harsher water rules.” Cargill falsely claims that the proposed changes are “not based on science but
statistical projections” [which are routinely used in science] and wrongly claims that DOE provides

“little evidence” for increasing FCRs. Mimicking the business assault on environmental justice,
Cargill derides that,

“Many of those high [fish] consumers, according to the DOE, are the state’s Native

Americans, who make up less than 2 percent of the state’s population. The state insists

basing consumption rates for the state on such a tiny percentage is appropriate.””®

According to the Washington Policy Center’s webpage, the late Jack Kemp once referred to the
groups as “The Heritage Foundation of the Northwest.” Reporting gross receipts of $2.9 million in
2012, this Seattle-based 501(c)3 has earned this description by promoting conservative budget
proposals, aggressively opposing public sector unions and advocating “free market

environmentalism.””!

While the Washington Policy Center does not oppose tribal rights as stridently as the organized anti-
Indian movement, the group has expressed similar ideas and policies proposals. WPC’s Paul Guppy
has written that “Indian-owned businesses have a special tax status - they do not pay state or federal
taxes.”’> WPC Policy Analyst Brandon Housekeeper writes, “For decades tribal members have
benefited from a system of special rules and regulations that give them significant competitive
advantages not available to other citizens.” For Housekeeper, these “special” rights include tribal

exemption from state taxation and smoking laws [italics added].”

The language of “special rights” is used by anti-Indian activists to undermine the legitimacy of tribal
sovereignty and treaty rights. The Policy Center matches this language by supporting the extension
of state taxes, and tax-like fees, into Indian Country in violation of tribal sovereignty. The group

castigated Governor Christine Gregoire for failing to incorporate “revenue sharing” into gaming

23



compacts with tribes in Washington State. In these compacts, authorized under the 1988 Indian
Gaming Regulatory Act (IGRA), tribes agreed to provide funds to reduce problem gaming and
discourage tobacco use, and invest in government services, law enforcement, job training, health care
and public works.” For the Washington Policy Center, this was not enough. WPC’s Brandon
Housekeeper drew a parallel between “revenue sharing” and taxing Indian tribes, criticizing that the
agreement “do(es) not require Indian tribes to pay any part of their gambling profits to the state, in

place of the taxes normally paid by most other business.””

The Washington Policy Center also criticized gas agreements between 16 tribes and the State of
Washington. Under these pacts tribes purchase fuel for tribally-owned stations with the state’s motor
vehicle fuel tax included, report their purchases to the Department of Licensing, and receive 75
percent of the tax as a refund. In addition, tribes agree to spend fuel tax proceeds on transportation
and related services.”® Policy Center opposition to these agreements plays on court decisions that
have undermined tribal sovereignty by allowing some taxation of non-Indians on reservation lands.
At the same time, tribal sovereign immunity, a feature of sovereignty, has blocked the state’s ability
to sue tribes to collect taxes. In contrast to WPC rhetoric, these gas compacts have allowed the state
to collect a tax that it otherwise could not because of the sovereign status of Indian Nations.”” The
Policy Center’s favored policy would undermine tribal sovereignty by further extending state taxes

into Indian Country.

FEreedom for Who? The Freedom Foundation

Formerly known (and still legally registered as) the Evergreen Freedom Foundation, the Freedom
Foundation (FF) also chimed in with an article written by Delaney Foreman. In a piece claiming
that “DOE's power is nearly unchecked,” Foreman writes that “The recent fish consumption battle
could bring unprecedented water quality regulations so severe that modern science would be unable
to measure the purity.” Despite the state agency’s clear responsibility to manage NPDES permitting
under the Clean Water Act (and EPA authority), Foreman wrongly concludes that “[N]o federal
mandate requires that Washington comply with these standards.” Delaney also fails to mention any

potential human health impacts of low FCRs on high consumption communities.”®

The Freedom Foundation is Washington State’s leading libertarian-leaning think tank producing
research and policy proposals on issues ranging from property rights and business to state budgets
and education. The Foundation is listed as member of the State Policy Network, a national “free
market think tank” that pushes anti-labor and anti-environmental goals alongside calls to privatize
schools, block health care reform and cut taxes on the wealthy.” Common to such groups, the
Freedom Foundation describes its mission as seeking “individual liberty, free enterprise, and limited,

accountable government.”®® The Freedom Foundation, a 501(c)3, reported gross receipts over $3.2
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million in 2012. The Foundation has positioned itself as the think tank to the state’s Tea Party
organizations, its staff appearing a numerous Tea Party events to stress issues such as taxation and
property rights. The Foundation is also virulently anti-labor, launching a “Free WA Tour” against
public employee unions in April 2014.*

The Freedom Foundation strongly opposes county government regulations designed to protect
critical environmental areas. Stop Taking Our Property (STOP) - Thurston County, a project of the
Freedom Foundation, has fought a critical areas ordinance in Thurston County, a policy that
includes the use of buffers to protect critical ecological areas.®? Vegetated buffers between
development projects and critical areas (e.g., wetlands, rivers and shorelines) protect water quality by
slowing down stormwater runoff and allowing the uptake of contaminants before they reach water
bodies. Buffers also provide food and nutrient resources to fish and other aquatic organisms. These

policies are important in protecting both treaty and non-treaty fisheries.

In contrast to these important buffer functions, STOP activists have waved rally signs stating “Your
buffers steal our land.”® Freedom Foundation Property Rights Director Glen Morgan likens critical
areas ordinances to North Korean central planning. “Our goal,” he writes, “is that our children and
our grandchildren can...laugh at the terrible central planning schemes of their parents and

»84

grandparents. They will laugh at the silly buffers.

Seeming to defend the virtually unfettered use of private property, the group has also echoed John
Birch Society-style anti-communism. An article on the Freedom Foundation website attributed to

both R. Durrant and FF Citizens Action Network Director Scott Roberts declares,

“The trashing of individual liberties is all quite predictable as the central planning of the
GMA [Growth Management Act] is imposed on the people. This GMA insanity can be used
to impose such insults to one’s property as moratoriums on the ability to develop your own
property and water buffers that severely limit your ability to use your own land.. This
environmentalism is nothing short of socialism and reeks of Marxism [sic] doctrine...The
GMA needs to be completely revised, if not entirely eliminated, in order to allow for
individual and local control, and to stop this top-down government tyranny from

hammering our constitutionally guaranteed property rights” [Italics added].*

Glen Morgan goes further, asking, “Why is it that so many who support the Critical Areas
Ordinance appear to be so callous and uncaring about the plight of their fellow citizens?” Morgan
compares the Thurston County CAO process to the “banality of evil” observed by Hannah Arendkt.
Arendt’s 1963 book Eichmann in Jerusalem: A Report on the Banality of Evil, analyzed Nazi war
criminal Adolph Eichmann’s role in the extermination of European Jews. While Morgan concedes

that “it may not be as extreme as Hannah’s writings,” he concludes that “Our government does not
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care about the little guy, and neither do the ‘environmentalists.” There is no human empathy
there.”® Even as he alleges a lack of empathy on the part of his political opponents, Morgan utterly
ignores the very real human beings affected by the degradation of nearshore and stream habitat that
critical areas ordinances intend to protect - Indian tribes with treaty-reserved resource rights and

non-Indian families who make their living and recreate along the region’s shorelines.

The Freedom Foundation supports the imposition of local government taxes on Indian Nations.
This is seen in a case involving Thurston County’s attempt to tax the Great Wolf Lodge, a
development built on Chehalis Indian Tribe trust land by a corporation with majority tribal
ownership. A federal district court ruled that the county could tax the land, relying on a line of court
cases that have moved away from respecting the inherent sovereignty of Indian tribes and toward a
balancing of federal, state and tribal interests.”” In 2013, the Ninth Circuit Court of Appeals
overturned the district court, ruling that provisions of the 1934 Indian Reorganization Act barring
state and local taxation of federal trust lands also applies to permanent improvements on those lands.
The three judge panel held that, “neither Thurston County nor any other state or local entity can tax

the Great Wolf Lodge or other permanent improvements on that land.”®

The nuances of federal Indian law, and any semblance of respect for tribal sovereignty, are lost on
the Freedom Foundation and STOP leader Glen Morgan. Morgan writes of the Chehalis Tribe and
Great Wolf Lodge:

“A troubling trend in local government is always the desire to increase taxes, and invent new
fees and excuses to take more and more money from average people while politically-
connected entities escape with no significant penalties. Nowhere is this dichotomy more

evident than in Thurston County.”

Morgan continues, casting tribal sovereignty as an example of a “multi-million dollar out-of-state

corporation” getting away with “zero tax liability” and concluding that,

“Any international organization can set up an identical company across the state on one of
these newly purchased ‘tribal trust land’ properties, and undercut identical tax paying

businesses across the road. These mini-Cayman Islands of Washington State do not deserve

to exist.”¥

For Morgan, sovereign tribal nations exempt from state and local taxes “do not deserve to exist.”

Befitting such views, Morgan attended a 2013 meeting hosted by the anti-Indian group Citizens
Equal Rights Alliance in Bellingham, Washington. Speakers at the meeting openly supported the

termination Indian tribal governments and the abrogation of treaties with Indian Nations.”
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The Freedom Foundation also played host to radical anti-Indian activist John Fleming at the its
2007 Leadership Conference. Billed as the West Coast Director of Protect Americans’ Rights and
Resources, a Wisconsin-based anti-Indian group, Fleming falsely told attendees that tribal
sovereignty is “a myth,” that no tribal treaties are “effective today,” and that tribes “weren’t sovereign
nations. They were Asiatic nomads that lived in certain areas.”®' Fleming is best known for leading
the passage of a tribal termination resolution at the Washington State Republican Party’s 2000
convention. Fleming has gone so far as to claim that the Articles of Confederation should form a
basis for modern federal Indian policies, an absurd claim that would allow states to terminate tribes

and abrogate treaty rights.”

PR’s Capers: Conspiracy Theories and Environmental Justice as "Cancer”

The fish consumption rate conflict also attracted the attention of the far right Citizens Alliance for
Property Rights (CAPR). In June 2012, Kevin Paulson, President of CAPR’s Spokane Chapter,
wrote to the Department of Ecology that “Our Chapter wants to officially go on record that we are
not in favor of your specific recommendations for increased Fish Consumption Rates.” Paulson
alleges that the proposal would waste tax dollars and “cause businesses to suffer financially.”
Dismissing environmental justice, Paulson criticizes that “your (DOE) increased FCR standards are

based on consumption patterns of minority populations of tribes across the state.””

The Enumclaw, Washington-based CAPR boasts 14 chapters in Washington State and 5 in
California. In Washington State the group is divided into three state non-profits, including the
CAPR Political Action Committee and CAPR Legal Fund. CAPR claims that the legal fund is a
501(c)3 non-profit. CAPR places itself in the realm of the American far right by characterizing
regulatory polices as socialist, promoting global conspiracy theories and stridently attacking civil
rights, in particular, environmental justice. CAPR has also allied itself with Tea Party activists,
organizing events with the Whatcom County (Washington) Tea Party and Freedom Foundation.
The San Francisco Bay Area CAPR worked with several Tea Party groups to oppose sustainable

development programs.’*

CAPR focuses on opposing growth management policies that attempt to protect ecological health.
For instance, the group assails the use of vegetated buffers between development projects and critical
ecosystems. CAPR blithely refers to critical areas as “a portion of your private property that you can’t
use but must guard forever for your ecologically minded neighbors’ use and enjoyment.” *° In Tea
Party fashion CAPR declares that “Gang Green [environmentalists] thinks that buffers are the

neatest thing since socialism.””

CAPR’s San Francisco Bay Area chapter strongly rejects the civil right of environmental justice and

proclaims assimilationist ideas about indigenous peoples:
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“The cancers of environmental justice, social justice, transportation justice (every justice but
equal justice) are metastacizing [sic] throughout the body politic. The USDA has put out a
document for public comment on it’s [sic] Environmental Justice Strategic Plan. Page 12 of
the draft specifies that the purpose is to help minority and/or low income populations
including American Indian or Alaska Native populations. It’s time to put an end to all these

‘special classes’ of people. We are all Americans. Let’s not let our government put us in

categories and play us off against each other.””

CAPR also illustrates how far right threats to tribal treaty rights and ecological health are often
linked to broader assaults on civil rights. For instance, Steve Hammond is president of the Citizens
Alliance for Property Rights Political Action Committee. Hammond is a former Metropolitan King
County Council member (2003 to 2005), claiming to have been recruited to replace former
S/SPAWN advisor and Council member Kent Pullen to “bring a clearly-focused set of principles to
the county council.””® As late as 2010 Hammond was a member of the Pastoral Advisory Board of
the Christian Coalition of Washington State. Christian Coalition literature bearing Hammond’s
name rejected equality under the law for gay men and lesbians, describing the state’s marriage
equality law as elevating “peculiar and unseemly two-person relationships by granting them parity

with one-man-one-woman marriages.””

Several CAPR chapters promote the Agenda 21 conspiracy, a “theory” prominent in Tea Party and
far-right property rights circles. The Agenda 21 conspiracy casts domestically-driven concerns about
growth management and environmental protection as a global, United Nations conspiracy. Agenda 21
refers to an entirely voluntary U.N. program for sustainable development, particularly in poorer
countries. In far right hands, however, the U.N. plan becomes an evil conspiracy threatening the

continued existence of the United States.

San Francisco Bay Area CAPR promotes media personality Glen Beck’s conspiracy novel Agenda 21.
The book depicts a futuristic dystopia in which the U.N. program has been implemented in the U.S.

Beck’s website describes the gist of the book:

“A violent and tyrannical government rules what was once known as America. The old, the ill,
and the defiant all quickly vanish. Babies belong to the state....Just a generation ago, this place
was called America. Now, after the worldwide implementation of a UN-led program called
Agenda 21, it’s simply known as ‘the Republic.” There is no president. No Congress. No
Supreme Court. No freedom. There are only the Authorities... Why are all citizens confined
to ubiquitous concrete living spaces? Why are Compounds guarded by Gatekeepers who
track all movements?...And, most important, why are babies taken from their mothers at
birth? As [the book's heroine] Emmeline begins to understand the true objectives of Agenda

21 she realizes that she is up against far more than she ever thought [Italics in original].”'"
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In a review of Beck’s book, SF Bay CAPR casts the One Bay Area Plan in the vein of this land of
detention camps, tyranny and the end of America. Municipal agencies developed the One Bay plan
to implement the 2008 California Sustainable Communities and Climate Protection Act of 2008,
legislation requiring 19 metropolitan areas to develop integrated land use, transportation and

101

housing plans that seek to reduce greenhouse gas emissions.'”" Despite the fact that the plan is based
on a legislative mandate, and that it is commonplace for municipalities in democracies to adopt

policies based on state legislation, the Bay Area CAPR declares that

“This is top down, central planning. This is a real program, not fiction. This is AGENDA
21 masquerading under the terms Sustainable Communities Strategies, Smart Growth,
Sustainable Development...I took an oath to support and defend the Constitution of the
United States and it is being trampled on and shredded by this type of planning...Let's not
let the fiction of Glen Beck's ‘Agenda 21° become the reality of sustainable development in
the United States of America.”'*

In 2012 CAPR hosted Agenda 21er Rosa Koire of Democrats Against Agenda 21. Koire outlandishly
casts this entirely voluntary U.N. plan as

“the action plan implemented worldwide to inventory and control all land, all water, all

minerals, all plants, all animals, all construction, all means of production, all energy, all

education, all information, all human beings in the world.”'*

Washington Farm Bureau

The conservative Washington Farm Bureau (WFB) also opposes raising default FCRs. In 2012 Farm
Bureau Local Affairs Director Dan Wood falsely alleged that there is “no scientifically defensible
position” for new standards and criticized the Department of Ecology for relying on a study by the
Suquamish tribe that “has not yet been published in a peer-reviewed journal.”!** In the end, the
Farm Bureau rejected standards based on high consumption “ethnic populations.” Under the

heading “Problems with Ecology’s Parameters and Data,” the WFB states,

“Shellfish and fish make up a greater percentage of some ethnic population’s diets.
Ecology appears to be pushing these standards to protect these specific, sensitive, at-
risk populations in the state rather than targeting a more focused program to address

this critical issue.”1%

The Washington Farm Bureau has supported other policies at odds with tribal sovereignty. In
February 2012 the group opposed provisions of state House Bill 2233. This bill proposed creating a

process by which Washington State could retrocede (return) civil and criminal jurisdiction in Indian
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Country to tribes. The bill addressed violations of tribal sovereignty that occurred under Public Law
280 (PL 280), a 1953 Congressional act allowing states to extend their laws into Indian Country.
Under PL 280, Washington State asserted full jurisdiction over eleven tribes in the state in 1957 and

limited jurisdiction over the remainder in 1963.'%

Specifically, the Farm Bureau opposed the definition of Indian Country in HB 2233, arguing that
under this definition “it appears that the process of retrocession would extend tribal authority over
non-Indians...As the bill is written, it could grant authority over non-Indians traveling through
reservations on public roads. Washington Farm Bureau is asking that the bill be amended to clarify
that it does not create any new authority over non-Indians.” The definition of Indian Country in
HB 2233 was simply that found in federal statutes. Tribal jurisdiction over non-members is a feature
of political sovereignty allowing nations to protect all people living in their territories. This aspect of
tribal sovereignty is a frequent target of anti-Indian groups and has been undermined by some

Supreme Court decisions. HB 2233 was signed into law in March 2012.'%

While not exhibiting the full-blown conspiratorial terms of CAPR, the Washington Farm Bureau
flirted with far right ideas by passing a resolution opposing “all aspects of Agenda 21” at the group’s
2012 annual conference. In its 2014 Policy Book, the Farm Bureau declared “We oppose the United

Nations Agenda 21 and the ratification or implementation of any or all of its components.”'%

Tea Party and a Small Fish Dinner

The Tri-Cities Tea Party has indicated its opposition to raising FCRs, sharing an opinion piece on

the issue on its Facebook page. The article declares,

“[Governor] Inslee’s extreme environmental agenda is already underway. Last month, Inslee
announced that he would move forward with his plan to dramatically increase Washington
State’s fish consumption rate in an effort to unrealistically boost water quality
standards... The new rate Inslee wants to set? No less than 175 grams—an equivalent of one
serving of fish per day, per person....Inslee is testing the waters for his extreme environmental
agenda by setting unrealistic water quality standards. It’s just the beginning of the incredible
burden he plans to place on Washington cities, businesses and residents through future
legislative action and—if unable to make the state Senate blue — executive action.”'”

The article stresses economic reasons for opposing higher FCRs and makes no mention of potential

health impacts of low FCRs on high consumption communities.
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ENVIRONMENTAL JUSTICE FOR ALL

The conflict over the Department of Ecology’s default fish consumption rates in Washington State
takes place in the context of a broader struggle to restore the region’s ecosystems to a healthy status.
The alliance underway between tribes, environmentalists, resource groups and concerned members
of Northwest communities represents a powerful coalition for social and ecological change. This
movement combines the organizing skills, resources and aspirations of environmental and
environmental justice groups, resource groups and concerned community members with moral and

political authority, and the unique federal-tribal relationship of Indian Nations.

Building such a movement requires confronting a multifaceted array of political opponents. On the
one hand, our communities face transnational and regional companies that would put profits above
the health and well-being of our many communities. On the other, our movement must confront
conservative, libertarian and far right groups and leaders often animated by narrow versions of
national identity and property rights would place the concerns of certain property owners over those

of many members of our communities.

Because these groups promote narrow versions of the national community and the responsibilities of
property rights, our struggle must be prepared to defend the civil rights of people of color, the
LGBT community and immigrants. Opponents are also often arrayed against the rights of working
people to safe and democratic workplaces and a decent standard of living. While much can separate
our communities, we all need economic and environmental justice. Our differences are small in the
face of our commonalities. We are a community of communities, each with their own integrity and
concerns, yet we must unite around a vision of economic, racial and environmental justice and a
deep and abiding concern for the land in which we all live. By fighting for the rights of the
indigenous nations and the many and diverse communities in our region, we can win a world in

which all can live in justice.
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